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STATE AND FEDERAL TAX POLICY: BUILDING 
NEW MARKETS IN INDIAN COUNTRY 


THURSDAY, DECEMBER 8, 2011 


U.S. Senate, 

Committee on Indian Affairs, 

Washington, DC. 

The Committee met, pursuant to notice, at 3:40 p.m. in room 
628, Dirksen Senate Office Building, Hon. Daniel K. Akaka, 
Chairman of the Committee, presiding. 

OPENING STATEMENT OF HON. DANIEL K. AKAKA, 

U.S. SENATOR FROM HAWAII 

The Chairman. I call this meeting of the Committee on Indian 
Affairs to order. 

Welcome to this oversight hearing on State and Federal Tax Pol- 
icy: Building New Markets in Indian Country. 

Before I proceed with my statement, I would like to ask Senator 
Franken for any comments. 

STATEMENT OF HON. AL FRANKEN, 

U.S. SENATOR FROM MINNESOTA 

Senator Franken. Thank you. I appreciate that, Mr. Chairman, 
first of all that you are holding this hearing, and I thank the Co- 
Chairman, and I thank you for allowing me to make a brief open- 
ing statement, because we have a great chairman here, Kevin 
Leecy of Bois Forte. I just want to be able to say a few words about 
this topic and about their Band and about the chairman. 

As we continue to look for ways to support economic development 
in Indian Country, it is critical that we examine the role of State 
and Federal policy. When designed well, tax incentives can work to 
bring new businesses and jobs to low income communities, includ- 
ing to Indian Country. But overlapping, conflicting and unclear tax 
policies can stifle economic development. In short, bad tax policy 
can handcuff a Tribal government’s ability to provide even the most 
basic services to their communities. 

It is easy to become discouraged when talking about the many 
obstacles to economic development in Indian Country. That is why 
I think it is also important to look at the success stories. I want 
to thank Mr. Chairman for inviting Chairman Leecy from Bois 
Forte to testify today. As I mentioned during last week’s hearing, 
I have visited Bois Forte and seen first-hand how economic devel- 
opment can transform a community. 

( 1 ) 
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In 1997, the Bois Forte Reservation Tribal Council assumed full 
responsibility for the delivery of all government programs and serv- 
ices to its 3,000 members. The Tribal Council has worked tirelessly 
to strengthen the region’s economy and increase job opportunities 
for Band members, all while preserving a strong sense of commu- 
nity and respect for traditions. 

Since first being elected chairman in 2004, Kevin Leecy has 
worked to diversify the Band’s resources. In addition to the For- 
tune Bay Resort Casino and the Bois Forte Wild Rice Company, 
the Band now owns and operates a golf course, a radio station, con- 
venience store, and a manufacturing company. The Band has also 
made numerous investments in education, housing, health care and 
infrastructure to serve the needs of the community. 

Chairman Leecy, thank you for your leadership and for coming 
today. Unfortunately, as I told you before the business meeting, I 
am unable to stay for the hearing. But I want to thank both wit- 
nesses for being here, and I also will submit questions in writing 
for the record. And I really thank the Chairman for allowing me 
to make these opening remarks. Thank you. 

The Chairman. Thank you very much. Senator A1 Franken. 

In these difficult economic times, there has been a lot of discus- 
sion about how to improve our Federal and State tax policies. Some 
tax policy has the potential not only to sustain local economies, but 
to help them grow into vibrant job creators. This is especially true 
for Tribal communities who have disproportionately found them- 
selves suffering the worst in the American economy. For tribes, 
double digit unemployment has been the norm for generations, not 
the exception. 

Today we will examine important Federal tax policies designed 
to promote economic development and drive job growth in Tribal 
communities. We will hear from Tribal witnesses today who have 
taken advantage of these Federal tax incentives and we will hear 
about tribes that use them to support their local economies. Some 
of those tax policies will expire at the end of this year if Congress 
does not act to extend them. 

We also will hear today about the role of the State taxation on 
Tribal economic development. Many tribes find it difficult to attract 
capital, sell goods and grow other enterprises when States attempt 
to tax their economic activity. Our witnesses will highlight some of 
these challenges, but also identify solutions in working with States 
to ensure vibrant Tribal economies that support their own mem- 
bers as well as enrich the economies of their neighboring commu- 
nities. 

I look forward to hearing about the impact these policy issues 
have on our Tribal communities, as well as identifying promising 
practices in working with our State and Federal partners to remove 
barriers to Tribal economic development. 

Senator Barrasso, any statement that you may have, you may 
proceed at this time. 
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STATEMENT OF HON. JOHN BARRASSO, 

U.S. SENATOR FROM WYOMING 

Senator Barrasso. Thank you very much, Mr. Chairman. I think 
you said it so very well, in the summary that you have just given, 
that I will keep my opening statement very brief so we can hear 
from our witnesses. 

This Committee has been hearing from Indian Country for a long 
time about the effects of taxation on Indian reservations. The tax 
issues came up last Congress, when Senator Dorgan introduced his 
energy bill. And several tribes raised the issues again this year, 
Mr. Chairman, when you and I worked together on S. 1684, the en- 
ergy bill that I introduced and you were gracious enough to co- 
sponsor. 

So it is clearly an important economic development topic for the 
tribes, and it is one that we should look at very carefully. This 
oversight hearing will give Tribal representatives a formal stage to 
share their concerns with the Committee, and I thank you, Mr. 
Chairman, for making this all possible. Thank you. 

The Chairman. Thank you very much. Are there any other Sen- 
ators with opening statements? Senator Tester. 

STATEMENT OF HON. JON TESTER, 

U.S. SENATOR FROM MONTANA 

Senator Tester. Thank you, Mr. Chairman. 

We just passed the SAVE Native American Women Act out of 
this Committee. That is dealing with violence on one level. Dealing 
with violence on another level is dealing with it economically. The 
fact is, when you have poverty and you have cycles of poverty, the 
prevalence of violence is much, much higher. 

So what I would ask the witnesses for is what really works. We 
are at a time where we have to save some dough, but at the same 
time, we have to spend some money, too. So how do we spend it, 
and how do we spend it smartly to get the most bang for the buck 
in Indian Country? I can tell you, there are a lot of challenges out 
there. With challenges come opportunity and there is an incredible 
amount of opportunity, and there may be some things that we can 
do outside this bill, outside the tax code, that will also help. And 
we would appreciate those suggestions, too, at least from that per- 
spective. 

Thank you both for being here. I appreciate your time, and ap- 
preciate your willingness to come to Washington, D.C. I look for- 
ward to your testimony. 

The Chairman. Thank you very much. Senator Tester. 

Senator Udall? 

STATEMENT OF HON. TOM UDALL, 

U.S. SENATOR FROM NEW MEXICO 

Senator Udall. Thank you. Chairman Akaka, and once again, 
thank you for holding this hearing and focusing on this issue, 
which I think is important to all of the Native community. 

As my colleagues have said, this is an important issue for all of 
us. I am pleased we are here today to raise awareness about the 
need for improving tax policy affecting Indian Country. This year, 
taxes have been a popular subject to talk about, and we have all 
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heard about possible tax code reform. Like you, I want to make 
sure in any piece of legislation that moves forward, it addresses the 
needs of Indian Country. It is not an area we can afford to ignore, 
and it deserves a place in every discussion. 

In New Mexico, we are the most familiar with the New Markets 
Tax Credit Program. It has been a real success, and has in recent 
years made strides in reaching Native communities. 

I would like to take a moment to highlight some of the recent 
awards that have gone to Tribal entities, like Isleta Pueblo Hous- 
ing Authority, the Laguna Housing Development and Management 
Enterprise, and the San Juan Tribal Council. This program is mak- 
ing a real difference in the lives of Native Americans in New Mex- 
ico. 

Please be assured that I will work with the Committee to do ev- 
erything I can to make sure that we are including the tax provi- 
sions important to Indian Country, especially the NMTC, in any 
tax legislation. 

With that. Chairman Akaka, I would yield back and look forward 
to hearing from the witnesses. 

The Chairman. Thank you very much. Senator Udall. 

With that, I welcome our witnesses. I appreciate that you have 
all traveled to be with us today and look forward to hearing your 
testimony on this very important matter. 

I ask that you limit your oral testimony to five minutes. Your full 
written testimony will be included in the record. 

Also, the record for this hearing will remain open for two weeks 
from today, so we welcome written comments from any interested 
parties. So thank you all for considering that. 

I would like now to welcome our first panel, the Honorable Kevin 
Leecy, Chairman, Bois Forte Band of Chippewa Indians; and Mr. 
Peter Ortego, General Counsel of the Ute Mountain Ute Tribe. 
Chairman Leecy, please proceed with your remarks. 

STATEMENT HON. KEVIN W. LEECY, CHAIRMAN, BOIS FORTE 
BAND OF CHIPPEWA INDIANS 

Mr. Leecy. Aloha. Good afternoon. I am Kevin Leecy, I am the 
Tribal Chairman of the Bois Forte Band of Chippewa in Northern 
Minnesota. I am pleased to provide testimony today on important 
issues that impact the ability of Indian tribes to finance develop- 
ment within their reservations. 

It is my understanding that the Committee is interested in hear- 
ing from Indian Country about Tribal experience with New Market 
Tax Credits and the tax incentives associated with accelerated de- 
preciation and employment tax credits. 

Bois Forte was able to access the New Market Tax Credits pro- 
gram at a time when it was absolutely necessary to find a source 
of affordable financing. In the summer of 2009, our Tribal govern- 
ment building was burned to the ground by arson. It was a total 
loss and there was no place for Tribal government to work. Because 
we needed to continue to provide the services to our Tribal citizens, 
we immediately began to search for ways to finance the new Tribal 
government building. 

We decided that the New Market Tax Credit program promised 
to be a vital part of that financing. We used a loan from another 



5 


Tribe, grants and our own resources to put the New Market Tax 
Credit program in place. As a result, we were able to plan, design 
and construct the new building in one year. We moved into our 
new Tribal government and community services center in August 
of 2010. 

Some observations of the New Market Tax Credit program, num- 
ber one, is we could not have financed the projected without it. 
Two, although it is a complex process, both in financial structure 
and in terms of ongoing compliance, the fees were less than 2 per- 
cent of the overall project, and it was an affordable way to finance 
the project. 

Number three, the program reduced the cost of borrowing for a 
project that some lenders have usually considered to be too high of 
a risk and short on collateral, because it was located on Tribal 
trust land within the reservation. 

I urge Congress to reauthorize the New Markets Tax Credit pro- 
gram so that it remains accessible to Indian tribes throughout the 
Country. My reasons for supporting an extension include: New 
Market Tax is a program that has worked in Indian Country. For 
many tribes, they are just now learning about it. For example, Bois 
Forte hosted a delegation from the Red Lake Nation this summer 
and made a presentation on how it worked for us. In addition, the 
Fond du Lac Band of Lake Superior Chippewa followed our exam- 
ple of New Market success to finance a natural resources building. 

I foresee great opportunities in Indian Country if this program 
continues to be available. 

The New Market Tax program does not need to be reformed to 
continue to be successful in Indian Country. It will succeed because 
tribes are now in a better position to use this program. 

This Committee can help make the New Markets program even 
more successful if it encourages Executive Branch agencies to use 
this program to make their dollars go further. I believe that some 
agencies have the legal authority to re-lend into New Market struc- 
ture, but have been reluctant to do so, simply because it is new to 
them. But if there is no statute or regulation that prevents partici- 
pation by an agency, I hope they will embrace the possibilities pre- 
sented by New Markets Tax Credits. 

The New Markets program is vital in Indian Country because 
more traditional lenders shy away from loans on trust land. When 
a lender knows that it cannot foreclose and sell the property in the 
event of default, the risk goes up and so do interest rates. Our ex- 
perience was that the New Markets program provided the flexi- 
bility investors needed to make the project possible on trust land. 

Finally, I believe that the accelerated depreciation and employ- 
ment tax credits should also be extended by Congress. Although we 
have not had specific instances at Bois Forte in which employers 
have taken advantage of those programs, entities that consider lo- 
cating on reservations always ask for a list of advantages of doing 
business on the reservation. The existence of those programs may 
just make the difference for a new or expanding business and tip 
the scale in our favor. 

In short, we need to make every effort to develop reservation 
economies and those tools should include to continue to be avail- 
able. So again, we support and wish to see that continued. 
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Thank you very much. 

[The prepared statement of Mr. Leecy follows:] 

Prepared Statement of Hon. Kevin W. Leecy, Chairman, Bois Forte Band of 

Chippewa Indians 

Good afternoon. I am pleased to provide testimony today on important issues that 
impact the ability of Indian tribes to finance development within their Reservations. 
It is my understanding that the Committee is interested in hearing from Indian 
country about tribal experience with New Markets Tax Credits and the tax incen- 
tives associated with accelerated deprecation and employment tax credits. 

Bois Forte was able to access the New Markets Tax Credit program at a time 
when it was absolutely necessary to find a source of affordable financing. In the 
summer of 2009 our tribal government building was destroyed in a fire set by an 
arsonist. It was a total loss and there was no place for tribal government to work. 
Because we needed to continue to provide services, we immediately began to search 
for ways to finance a new tribal government facility. We decided that the New Mar- 
kets Teix Credit program promised to be a vital part of the financing. 

We used a loan from another Tribe, grants, and our own resources to put the New 
Markets Program in place. As a result, we were able to plan, design and construct 
the new building in about a year. We moved into our new Tribal Government and 
Community Services Center in August of 2010. 

Some observations of the New Markets Tax Credit program: 

1. We could not have financed the project without it. 

2. Although it is a complex process both in financial structure and in terms of 
on-going compliance, the fees were less than 2 percent of the overall project 
and it was an affordable way to finance the project. 

3. The program reduced the cost of borrowing for a project that some lenders 
have usually considered to be high on risk and short on collateral because 
it was located on tribal trust land within the Reservation. 

I urge the Congress to re-authorize the New Markets Teix Credit program so that 
it remains accessible to Indian tribes throughout the country. My reasons for sup- 
porting an extension include: 

• New Markets is a program that has proven to work in Indian country, but 
many tribes are just now learning about it. For example, Bois Forte hosted a 
delegation from the Red Lake Nation this summer and made a presentation on 
how it worked for us. In addition, the Fond duLac Band followed our example 
of New Markets success to finance a natural resources building. I foresee great 
opportunities in Indian country if the program is available. 

• The New Markets program does not need to be reformed to continue to be suc- 
cessful in Indian country. It will succeed because Tribes are now in a better po- 
sition to use the program. 

• This Committee can help make the New Markets program even more successful 
if it encourages Executive Branch agencies to use this program to make their 
dollars go further. I believe that some agencies have the legal authority tore- 
lend into the New Markets structure but have been reluctant to do so simply 
because it is new to them. But if there is no statute or regulation that prevents 
participation by an agency, I hope they will embrace the possibilities presented 
by New Markets. 

• The New Markets program is vital in Indian country because more traditional 
lenders shy away from loans on trust land. When a lender knows that it cannot 
foreclose and sell the property in the event of default, risk goes up and so do 
interest rates. Our experience was that the New Markets program provided the 
flexibility investors needed to make the project possible on trust land. 

Finally, I believe that the accelerated depreciation and employment tax credits 
should also be extended by Congress. Although we have not had specific instances 
on our Reservation in which employers have taken advantage of those programs, en- 
tities that consider locating on reservations always ask for a list of advantages of 
doing business on the reservation. The existence of those programs may just make 
the difference for a new or expanding business and tip the scale in our favor. In 
short, we need to make every effort to develop reservation economies and those tools 
should continue to be available. 


The Chairman. Thank you very much, Mr. Leecy. 
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Mr. Ortego, will you please proceed with your remarks? 

STATEMENT OF PETER ORTEGO, GENERAL COUNSEL, UTE 
MOUNTAIN UTE TRIBE 

Mr. Ortego. Thank you, Mr. Chairman, Committee members. It 
is an honor to he invited to speak here today. Thank you. 

This topic is very important to the Ute Mountain Ute Tribe. I am 
here primarily today to talk about the effect of State taxation on 
the Ute Mountain Ute Tribe. Ute Mountain Ute Tribe is located in 
Colorado, New Mexico and in Utah. It is over 500,000 acres of land. 
We have 2,000 Tribal members. We are the largest employer in 
Montezuma County. 

And what we have seen is that as the Tribe benefits and the 
Tribe seeks access to resources and seeks economic development, so 
does the community around us see that benefit. And so when there 
is a burden on us, and we cannot operate as effectively as we would 
like, that is a burden that ends up affecting our entire community, 
not just the Indian community, but the non-Indian community as 
well. 

In New Mexico, our lands are not occupied by a person who lives 
there, but we do have oil and gas operations in New Mexico. The 
Tribe itself has a severance tax that it applies to oil and gas being 
severed from the lands. So does the State of New Mexico. So the 
Tribe in 1992, confronted with this dual taxation, passed a resolu- 
tion stating that if the Tribe could eliminate the State severance 
taxes, then the Tribe’s severance tax would be increased by a pro- 
portionate amount. What amount that would be would be deter- 
mined at the time, but we reserved the right to increase it to the 
full extent of the State taxation. 

In 2009, the Ute Mountain Ute Tribe sued the State of New Mex- 
ico in Federal court, and we were seeking relief from those taxes. 
The trial court agreed with the Tribe. The trial court stated that 
the taxes, that the benefit that the Tribe received was de minimis 
from State activities, that the off-reservation services that the 
State provides to the oil and gas operators, the non-Indian oil and 
gas operators, is significant; however, it does not justify the tax- 
ation. 

We also argued with that court that the regulatory structure for 
oil and gas on the reservation is comprehensive. Between the Bu- 
reau of Land Management, the Bureau of Indian Affairs, and the 
Tribe’s regulations, there is no need for the State to regulate oil 
and gas on the reservation. And the court agreed. 

The State of New Mexico appealed that to the Tenth Circuit of 
Appeals, and the Tenth Circuit Court of Appeals reversed. They 
found that the services were not de minimis, that the off-reserva- 
tion services that the State provides lend value to our resource. 
And in fact, the court went so far basically as to state that the only 
way a Tribe really can avoid State taxation is if it does all of it 
itself, if we did not use any off-reservation resources. 

And that simply is not tenable to the Tribe, it is not tenable to 
the operators who work with us. What we would rather see is that 
the State and the tribes work together. We know that what we do 
on the reservation impacts the States, and we know that what the 
States do off our reservation impacts us on the reservation. 
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So rather than us being forced to have a disadvantage because 
our operators both have to pay our tax and the State tax, some- 
thing which they don’t have to do off the reservation, we need to 
work with the States to come up with solutions as to how to resolve 
these issues, not to force us to have to have taxation on the res- 
ervation. 

The Tribe paid, in State taxes, three quarters of a million dollars. 
And that is what the Tribe paid, that is in payroll and cigarette 
taxes. We also have some fee lands where we pay property taxes. 
So we give a benefit to the State and we feel like we don’t receive 
enough benefit back. And we can’t tax operations that happen on 
the State, and we don’t think they should be able to tax operations 
that happen on the reservation. And by working together, I think 
we can continue to see this benefit. 

About a year and a half ago, two years ago, the Tribe had a 
meeting with the local governments in Montezuma County. It was 
the first time we had ever had that meeting. Out of that came an 
economic development association, which is working with the Tribe 
and the communities off the reservation. And we are seeing some 
benefit now. We are starting to see that the area is becoming more 
attractive and that we can work together to bring economic devel- 
opment to the Indians and the non-Indians. 

So thank you for this opportunity today. These topics you are ad- 
dressing are very important and I appreciate the hard work that 
you do. Thank you. 

[The prepared statement of Mr. Ortego follows:] 

Prepared Statement of Peter Ortego, General Counsel, Ute Mountain Ute 

Tribe 

Mr. Chairman and Committee members, thank you for the opportunity to testify 
in regards to state and federal taxation in Indian country and its effects on tribal 
economic development. My name is Peter Ortego and I am the General Counsel for 
the Ute Mountain Ute Tribe. I reside in Lewis, Colorado, about thirty miles North 
of Towaoc, Colorado, the governmental seat for the Tribe. My testimony today is 
limited to the facts and circumstances as they relate to the Ute Mountain Ute Tribe, 
as this is where my experience lies, but I believe there are sufficient similarities 
between tribes so that these comments could apply to numerous tribes. 

The Ute Mountain Ute Reservation consists of over 500,000 acres located in Colo- 
rado, Utah, and New Mexico. The Tribe has just over 2,000 members, most of whom 
reside on the Reservation either in Towaoc, Colorado, or White Mesa, Utah. No per- 
son resides within the New Mexico portion of the Reservation. 

According to the United States Census for 2000, the average annual income of an 
adult living on the Reservation was $8,159. By comparison, income for residents of 
San Juan County, New Mexico, where the New Mexico portion of the Reservation 
is located was $14,282 and $17,261 for residents of the State of New Mexico. Income 
for residents of Montezuma County, Colorado, where Towaoc is located, was $17,003 
and $24,049 for residents of the State of Colorado. 

The Tribe distributes $2,000 per year to each Tribal member (slightly more for 
elders). The distributions are made out of funds generated from oil and gas royalty 
and tax revenues. Additional financial benefits are paid to Tribal members under 
the general welfare doctrine. No gaming revenues are distributed to Tribal members 
on a per capita basis and all funds derived from economic development activities are 
used for governmental purposes and to defray the costs of government services. 

The Tribe has obtained funds from the settlement of water claims and uses these 
funds for economic development and resource enhancement. One fund is specifically 
restricted to economic development and the other is restricted to resource enhance- 
ment. The Tribe currently uses interest earned from the economic development fund 
for its economic development projects and has never spent any portion of the prin- 
cipal, to the best of my knowledge. 
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The Tribe is engaged in numerous economic activities. The Tribe has a casino and 
hotel, a construction company, a farm and ranch enterprise, a pottery store, a guid- 
ed tour service, and two travel centers. The Tribe also earns significant revenue 
from oil and gas operations in both Colorado and New Mexico. The Tribe is ven- 
turing into renewable energy and has several commercial scale projects under re- 
view, including a closed loop pump back storage project that is currently pursuing 
a FERC permit. 

The Tribe is the largest employer in Montezuma County and owns several 
ranches in the State of Colorado. The Tribe asserts Indian preference in employ- 
ment, provides free employment training to its members, and provides financial lit- 
eracy education to employees and members. 

The Tribe does not impose very many teixes; there is a severance tax and 
possessory interest teix imposed on oil and gas extraction, and there is a hotel teix 
that is charged to patrons of the hotel. The Tribe imposes fees for some services pro- 
vided to its members, and charges non-members for access permits, rights-of-way, 
and leases over trust and non-trust properties. 

The Tribe pays numerous state and federal taxes, as well. The Tribe pays state 
fuel, excise, cigarette, property, and employment taxes and federal excise and em- 
ployment taxes. The Tribe also pays for unemployment insurance and workman’s 
compensation insurance. 

In fiscal year 2011, the Tribe’s travel centers paid $561,570 in federal fuel-related 
taxes and $588,626 in state fuel-related taxes (Utah and Colorado). The Tribe’s trav- 
el centers and casino paid $67,895 in state cigarette taxes. 

I believe one of the best ways to understand and appreciate the impact of state 
taxes on Tribal economic development is to review the lawsuit that the Tribe filed 
in federal court in 2009 against the Treasurer for the State of New Mexico alleging 
that the state has no authority to collect taxes and impose regulations on oil and 
gas activities that occur within the boundaries of the Reservation. The basis of the 
Tribe’s claim is that the taxes impose a significant economic burden on the Tribe, 
and, in light of the fact that the Tribe and its members receive no direct services 
from the state of New Mexico on the Reservation, the state has no justification to 
impose the teixes. 

The Tribe was successful in the District Court and received a judgment in its 
favor. (See Ute Mountain Ute Tribe v. Homans, 775 F.Supp.2d 1259 (D.N.M. 2009).) 
The District Court made specific findings that were uncontested by the state and 
concluded that the services provided by the state to the Tribe and its members are 
de minimus and that the imposition of the taxes creates an economic burden to the 
Tribe. The Court found that in 2007, the total revenue earned by the Tribe was 
$16,052,092 with $4,426,741 being distributed to Tribal members on a per capita 
basis generated from oil and gas taxes and royalties, primarily from the New Mexico 
portion of the Reservation. Notably, in the same year, according to the Court’s esti- 
mates, the state received approximately more than $1,300,000 in revenues from 
taxes imposed on onReservation oil and gas activities. 

In 1992, the Ute Mountain Ute Tribal Council passed a resolution stating that 
if state taxes imposed on oil and gas activities within the Reservation were reduced 
or eliminated, then the Tribal teixes imposed on the same activities would be in- 
creased by the amount that the state teixes were reduced. In 2007, this would have 
resulted in an increase in Tribal oil and gas revenues of approximately $1,300,000. 
This would mean that $650 could be distributed per capita to each Tribal member, 
increasing the average income of Tribal members by 8 percent using 2000 Census 
income levels. The District Court found that if the state teixes were reduced or elimi- 
nated, the Tribe could exercise one of several alternatives, including amending the 
1992 resolution to impose a lesser tax or no tax at all, and the result would be that 
oil and gas production on the Reservation would be more attractive to potential op- 
erators than it is with the burden of the state taxes. 

The State of New Mexico appealed the decision of the District Court to the Tenth 
Circuit Court of Appeals. Unfortunately for the Tribe, the Tenth Circuit did not 
agree with the findings of the District Court and reversed the ruling. (See Ute 
Mountain Ute Tribe v. Rodriguez, 660 F.3d 1177 (N.M. 2011 ).) The Tenth Circuit 
found that the District Court was wrong to find that the taxes created an economic 
burden to the Tribe because the Tribe did not subsume the cost of the taxes by re- 
imbursing the operators for the teix. Also, the Tenth Circuit found that off-reserva- 
tion services provided by the state — such as roads and processing facilities — were 
sufficient to justify the on-Reservation teixes, even though the state already imposes 
separate teixes on oil and gas operators for those off-reservation services. Finally, 
and the most problematic for the Tribe, is that, under the Tenth Circuit holdings, 
the only way for the Tribe to conduct oil and gas activities on its Reservation with- 
out the burden of state taxes being imposed on its non-Indian operators is for the 
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Tribe to provide all services related to the production, regulation, and processing of 
oil and gas extracted from the Reservation. Although the Tribe may someday be 
able to provide such extensive services, it cannot do so now and the continued impo- 
sition of the state taxes hinder the Tribe’s ability to do so in the future. 

Another significant issue for the Tribe is that we do not see a benefit from the 
taxes that are collected by the states. In Colorado, for instance, revenues acquired 
by the state from teixation of on-Reservation oil and gas activities are deposited into 
various funds, some of which are specifically designated for use in Montezuma 
County. None of the revenues serve the Tribe directly and we see no benefit from 
the taxes collected. 

Similarly, the Trihe pays state property taxes for some of its ranches in Colorado 
which are held in fee and restricted fee, and yet we have a very difficult time oh- 
taining services for these ranches that would he available to any other tax payer, 
such as law enforcement. 

Taxation also carries with it an implied right to regulate through audits and other 
regulatory functions. Tribes are experiencing a high number of audits from the In- 
ternal Revenue Service based upon the tribes’ obligations to pay certain federal em- 
ployment taxes. The states of Colorado and Utah assert the right to inspect the 
Tribe’s underground fuel storage tanks and to impose sanctions if the tanks are not 
properly maintained. 

Finally, ever3dhing the Tribal government does is for the purpose of helping its 
members and its employees. State and federal taxation hinders the Tribe’s ability 
to act in promotion of these interests. If the Tribe desires to impose a tax or a fee 
in order to defray its costs and the activity is already taxed by the state or the 
United States, then the contactors paying the taxes are exposed to higher taxation 
then they would experience off the Reservation, thus making onReservation work 
much less attractive. When Tribal activities are unencumbered by state and federal 
taxation, then the Tribe can best determine how to receive compensation for the 
services it provides. In order to remain competitive and secure contracts for eco- 
nomic development activities, the Tribe may wish to levy fees and teixes, or it may 
not, but at least the Tribe gets to make the determination based upon what it feels 
is necessary for its people. 

The Ute Mountain Ute Tribe strives for independence. The Tribe is proud of its 
heritage and the Ute people have demonstrated strength in stamina, perseverance, 
and foresight. There will be a day when the Tribe can survive on its own, as it did 
for centuries before European settlers arrived. The Ute people will not always be 
dependent upon the states and the Federal Government for assistance. A day will 
come when the Ute Mountain Ute Tribe can stand with its neighbors as an equal, 
able to assert its sovereignty for the betterment of all people, but this day will not 
come soon enough if the Tribe continues to have to accommodate the taxation re- 
gimes that are imposed on its activities without its consent. 

Thank you, again, for this opportunity. If there is any other assistance I can pro- 
vide as you take on this very important work, please do not hesitate to ask. 

The Chairman. Thank you very much, Mr. Ortego, for your re- 
marks. 

Chairman Leecy, you mentioned that lenders often ask you for 
a list of advantages to doing business on the reservation. Without 
the accelerated depreciation and employment tax credit, do you 
think you would be at a competitive disadvantage? 

Mr. Leecy. I think we would be at a disadvantage without those 
opportunities and the New Market Tax Credits. I just want to say 
that right now we are looking at a biofuels plant, for instance, on 
the Bois Forte Reservation, to not only assist our economy but as- 
sist the declining logging industry in northern Minnesota. We are 
looking at the possibility of tax cuts for that. That is an advantage 
that we could use in designing a demonstration plant on the Bois 
Forte Reservation to employ a lot of people. 

So we feel that that is a good advantage for us. 

The Chairman. Chairman Leecy, how can Congress improve ex- 
isting Federal incentive programs, such as accelerated depreciation 
and Indian employment tax credit? 
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Mr. Leecy. I think right now there is a need to spur investment 
in the United States. I think we need to provide both the corporate 
and government and have them work together. One of the ways we 
can do that, for instance, I am going to use an example, because 
it was just discussed the other day with our planning department, 
with our Tribal council, is health care is one, and health care is a 
matter in the United States, it is also a matter in Indian Country. 
We are looking at a new clinic in the health services building. 

We looked at the New Market Tax Credits and we also looked 
at the USDA Rural Loan program. We cannot use one and use the 
other. If we use the tax credit program, we cannot use the USDA 
loan program. I think by putting them together and having them 
work together, I think you are going to have more, spur more de- 
velopment, not only in Indian Country but across the Country, if 
government and corporations work hand in hand to make these 
happen. 

The Chairman. Thank you. 

Mr. Ortego, you discuss how taxation of Tribal activities can im- 
pact the Tribe’s ability to be self-sufficient. How can we improve 
the tax scheme to make your Tribe more self-sufficient? 

Mr. Ortego. I think that if we were not encumbered by the 
State taxes that are imposed upon us for operations on the reserva- 
tion, I think that would free us up a great deal. As Chairman 
Leecy has mentioned, there is a benefit to doing work on the res- 
ervation. That resolution I mentioned in 1992 would allow the 
Tribe to increase its taxes by the same amount as the State taxes, 
but frankly, we don’t feel that that would be appropriate. Because 
that would still put us at a competitive disadvantage. It is up to 
the tribes to figure out what those taxes should be. 

So to be blunt, Mr. Chairman, if the tribes are not under the re- 
gime of State taxation, then I think that would free us up a great 
deal in economic development and the ability to attract people to 
come onto the reservation and work with us would be greatly en- 
hanced. Much of what we do is in coordination and in cooperation 
with either other tribes or non-Tribal entities. And those entities 
need an incentive to come onto the reservation as these tax credits 
do. But the State taxation pushes them away and makes them de- 
cide to do their work off the reservation. 

So I think literally eliminating the ability of a State to tax a 
Tribe would be an incredible gift to the tribes. And it would free 
us up to truly exercise our sovereignty and do it in a way that we 
feel is best for our people and our community and the surrounding 
area. 

The Chairman. Mr. Ortego, please describe some of the issues 
created by IRS’s interpretation of essential government function. 
What can be done to remedy this situation? 

Mr. Ortego. The Internal Revenue Service is essentially going, 
in my opinion, the Tribal casinos are a target. It appears as if casi- 
nos under these IRS regulations and other large, successful Tribal 
operations are going to lose their immunity from suit, for activities 
that they do on the reservation, they are going to come under the 
jurisdiction of courts that are not under the Tribe’s consent. 

If Tribal enterprises are parts of the Tribal government, as ours 
are, they serve a governmental purpose. Every dollar that is made 
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at our casino goes to help the people. It doesn’t go into any individ- 
ual’s pocket to make them wealthy. We wish we could make all the 
Tribal members wealthy, but we can’t. But we use that money to 
pay for the administration and we use that money to help the Tribe 
run the Tribal government. 

If the IRS continues to treat our casinos as if they don’t share 
that purpose, they aren’t part of that, then they are going to be 
subject to State laws, they are going to be subject to a whole realm 
of jurisdictions that are beyond the Tribe. Every other enterprise 
that we have on the reservation shares in the government’s sov- 
ereign immunity. And it is a part of the Tribal government. The 
IRS is pulling that away, and it is now making it so that our casino 
has to operate just as if it was off the reservation. It no longer gets 
the benefit of being a Tribal operation. It is now simply a corpora- 
tion within the State. 

I think that is where we are headed with these IRS regulations. 
We are not in favor of that at all. We think that is a real, its im- 
pact on the Tribe is such that we cannot provide services to our 
members and to the community the way we would like to. The end 
result is that our casino is going to be a corporation like any other, 
off the reservation or on the reservation, and the protections that 
we can give it will no longer exist. 

The Chairman. Thank you very much. 

Senator Udall, your questions. 

Senator Udall. Thank you. Chairman Akaka. I think that the 
testimony has been very good in answer to the Chairman’s ques- 
tions. 

One of the things, Mr. Ortego, you mentioned, is this whole issue 
of dual taxation, which we know is a problem. Because you have 
business entities and others that want to go on the reservation and 
when they see double taxation, they see that there isn’t the incen- 
tive to locate there. I think you have hit on one of the things that 
New Mexico has tried to do, maybe not well enough, but to coordi- 
nate and cooperate and work with the Tribe and try to, in par- 
ticular areas, alleviate that double taxation. I think you have made 
some good suggestions. 

Aside from the double taxation issue, what type of tax credit 
would you create to spur job creation in Indian Country, and are 
there industries that we aren’t reaching, with the programs men- 
tioned today, that you believe we should be targeting? 

Mr. Ortego. I feel a little uninformed about the tax credits, so 
if you don’t mind, the example I can use is one entity we have right 
now who is taking advantage of renewable energy tax credits. And 
that has been extremely helpful. The problem with that situation, 
however, is that we cannot take an ownership interest in the 
project. It has to be owned by the entity that can take advantage 
of the tax. Tribes are not able to take advantage of that tax credit, 
because we don’t pay those taxes. 

So if there can be a way for tribes to have ownership interest in 
the projects and also the entities that work with the tribes, if they 
can also take advantage of the credit, even though they may not 
be a full or even a 50 percent owner in the project, that would be 
very helpful. 
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Senator Udall. That area I think is one we ought to take a look 
at. I think that is a very good suggestion. 

Chairman Leecy, on the New Market Tax Credit, you heard the 
question I asked him, do you think there are other areas we should 
he targeting where we are not hitting particular businesses that 
could come in and do business in Indian Country? 

Mr. Leecy. Thank you, Mr. Udall. I agree totally with Mr. 
Ortego, and that would have been my response, is renewable en- 
ergy and the ability to utilize New Market Tax Credits in that area 
for the benefit of the Tribe itself. That has been a struggle. I think 
not only renewable energy resources but emerging markets, such 
as that and this biofuels, this bio-oil, renewable, I think those are 
all new markets that Indian Country would be favorable. Because 
most of them, where they are located, they do have resources. But 
there is really no funding to extract some of the natural resources. 
So that would be my answer to assist in that area. 

Senator Udall. Those are, I think, good areas for us to look into. 
Chairman Leecy, you mentioned that, as I said in my opening 
statement, that the New Markets Tax Credit was working in New 
Mexico. You mentioned examples of it working that you knew of. 
Could you give us a concrete example of how that has worked and 
what type of business or enterprise was fostered as a result of 
that? 

Mr. Leecy. We have done a number of tax credit, one is 60-unit 
housing, number one. Number two is an additional 60-unit hous- 
ing. We have built a government center with New Market Tax 
Credit, which we couldn’t have done, which houses the Tribe’s gov- 
ernment programs and services. It is essential. It has worked for 
us, and I have been to Montana to participate in the Montana eco- 
nomic development and explain the advantages of the New Market 
Tax Credit that we have. 

We have also invited other tribes into Bois Forte to show exactly 
how the New Market Tax Credit has worked for us. Everyone we 
have spoken to has utilized that and built something for them- 
selves. But it is kind of financially, it is financially easy to do and 
there are some hurdles to go through, but it is well worth it. 

Senator Udall. Thank you. Thank you both for your testimony 
today. I really appreciate it. 

The Chairman. Thank you very much. Senator Udall, for your 
questions. 

I want to thank Chairman Leecy and Mr. Ortego for your partici- 
pation in our hearing and providing us with what you have done 
with your Tribe to improve the situation there. Our big hope, of 
course, is that other tribes in other places will be able to use and 
even take advantage of some of these that are already in place and 
hearing it from other tribes may help the cause. 

So I thank you very much and I hope you continue to be with 
us in terms of keeping us apprised of how things are going. And 
if you find a better way of doing what you are doing in helping the 
tribes, we should also help other tribes as well. So I thank you very 
much for your participating here. Thank you. 

And now I would like to call on the second panel. Professor Ste- 
ven Gunn, Adjunct Professor of Law at the Washington University 
School of Law. Professor Gunn, it is good to have you. Thank you 
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very much for being here. Will you please proceed with your testi- 
mony? 

STATEMENT OF STEVEN J. GUNN, ATTORNEY/PROFESSOR OF 
LAW (ADJUNCT), WASHINGTON UNIVERSITY IN ST. LOUIS 

Mr. Gunn. Mr. Chairman, thank you for the opportunity to com- 
ment on the important issue of overlapping and conflicting Tribal 
and State tax jurisdiction claims in Indian Country. 

American Indian tribes are self-governing political communities, 
with attributes of sovereignty over both their members and their 
territories. The power to tax is an essential attribute of Indian sov- 
ereignty. It enables tribes to raise revenue to build strong institu- 
tions of Tribal government and to operate essential programs and 
services. 

Strong Tribal governments and programs fuel economic develop- 
ment by providing the institutional and legal framework, physical 
infrastructure and human capital necessary for Tribal economic de- 
velopment. Indian tribes have a government to government rela- 
tionship with the United States. But they are not subordinate to 
or dependent on the States. In the area of taxation, the Supreme 
Court has adopted a categorical rule. States may not tax Indian 
tribes or their members, absent Congressional authorization. 

The rationale behind that rule is simple and centuries old. As 
Chief Justice Marshall reminded us in McCulloch v. Maryland, the 
power to tax involves the power to destroy. If permitted. States tax- 
ation of Indian tribes and their members would essentially destroy 
tribes by depriving them of their revenue and their tax base. And 
the courts have been vigilant in striking down State taxes directly 
imposed on tribes and Tribal members. 

State taxation of non-members in Indian Country is another mat- 
ter. Such taxation is not categorically barred; instead, it is pre- 
empted if it interferes with or is incompatible with Federal and 
Tribal interests. The preemption analysis is flexible and requires a 
case by case balancing of Federal, Tribal and State interests. Ap- 
plying this analysis, courts have struck down some State taxes on 
non-members, while upholding others. 

The lack of a bright line rule creates uncertainty and this has 
caused some non-Indian investors to avoid participating in reserva- 
tion economies. 

When State taxation of non-members is permitted, it imposes sig- 
nificant burdens on tribes. First, it infringes on the Tribal tax base. 
Under existing Federal law, tribes can tax non-members and non- 
member businesses that engage in commercial dealings and whose 
activities take place on trust lands. A Tribe’s ability to tax non- 
members in these circumstances is essential. Yet that ability is im- 
paired when States and even local governments assert overlapping 
claims to tax the same transactions. 

The resulting double or triple taxation is often more than Tribal 
markets can bear and tribes may be forced to lower their tax rates 
or eschew Tribal taxation altogether. This has the potential to de- 
prive tribes of millions of dollars in tax revenue. 

Second, State taxation of non-member businesses raises the cost 
of goods and services available to tribes and their members. Al- 
though the legal incidence of such taxes falls on the non-Indian 
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business, the economic burden is passed on to Tribal consumers, 
and for tribes, this can raise the cost of economic development 
projects involving non-member contractors and businesses. 

Finally, State taxation of sales to non-member consumers has the 
effect of raising the price of goods and services they buy on-reserva- 
tion. This creates a competitive disadvantage for Tribal businesses 
who market their goods and services to non-members. Such non- 
members are likely to go off-reservation instead of paying double 
or triple taxes on the reservation. 

Some Indian tribes and States have responded to these problems 
by reaching cooperative agreements regarding the collection of var- 
ious taxes. In fact, over 200 tribes have entered into tax collection 
compacts with States. A common approach involves joint collection 
of Tribal and State taxes with revenue sharing between the govern- 
ments. 

These agreements provide predictability and steady revenue 
streams for tribes and States. However, the process is not without 
its limitations. From the Tribal perspective, revenue sharing of any 
kind deprives tribes of tax dollars generated by on-reservation ac- 
tivity. Preemption of State taxation of non-member activity would 
better preserve Tribal tax bases. 

The Federal Government can address these issues in a number 
of ways, two of which I will mention here. First, Congress can reaf- 
firm the inherent authority of Indian tribes to tax all transactions 
in Indian Country, including non-member transactions. Such au- 
thority is essential to defray the cost of providing Tribal services 
to those who pass through their reservations. 

Second, Congress can provide clarity on the scope of permissible 
State tax authority over non-members. Specifically, Congress can 
establish bright line rules preempting State taxation in areas 
where that taxation would undermine Tribal economic develop- 
ment. Definitive guidance from Congress would remove uncer- 
tainty, and to the extent State taxes were preempted, it would pre- 
serve the Tribal tax base from State interference. 

I thank you again for the opportunity to appear before you and 
to comment on these important issues. 

[The prepared statement of Mr. Gunn follows:] 

Prepared Statement of Steven J. Gunn, Attorney/Professor of Law 
(Adjunct), Washington University in St. Louis 

Mr. Chairman, Mr. Vice Chairman, and distinguished Members of the Committee, 
thank you for the opportunity to appear before you today and to comment on the 
important issue of tribal and state taxation in Indian country. I will divide my com- 
ments into four areas: first, I will address the important role tribal teixation plays 
in promoting economic development in Indian country; second, I will examine the 
burden state and local taxation places on Indian tribes and their efforts to develop 
their reservation economies, and the jurisdictional conflicts such taxation engenders; 
third, I will share insights about the cooperative approaches some tribes and states 
have taken to work coordinate their respective taxes in Indian country; and finally, 
I will suggest some ways in which the Federal Government can help shape a tax 
policy for Indian country that will maximize tribal self-government and economic de- 
velopment. 
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1. Tribal Taxation Plays an Essential Role in Promoting Tribal Self- 

Government and Economic Development in Indian Country 

American Indian tribes are “self-governing political communities that were formed 
long before Europeans first settled in North America.” ^ Although they accepted the 
protection of the United States through treaties, ^ Indian tribes retain the sovereign 
status of “domestic dependent nations,”® and continue to ‘“possess!] attributes of 
sovereignty over both their members and their territory.’” ^ 

The power to tax has long been recognized as an “essential attribute of Indian 
sovereignty.”® All three branches of the Federal Government recognize that this 
power is “an essential instrument of [trihal] self-government and territorial manage- 
ment.”® The power to tax “enables a tribal government to raise revenues for its es- 
sential services.”'^ The power derives from “the tribe’s general authority, as sov- 
ereign, to control economic activity within its jurisdiction, and to defray the cost of 
providing governmental services by requiring contributions from persons or enter- 
prises engaged in economic activities within that jurisdiction.”® 

Indian tribes have primary responsibility for meeting the basic needs of their trib- 
al members and other individuals who reside on or who do business on their res- 
ervations. Meeting these needs requires strong, well-funded tribal governments and 
strong, well-funded tribal programs and services. Tribal taxation provides an essen- 
tial source of revenue for the operation of tribal governments and tribal programs. 

Strong tribal governments and tribal programs, in turn, fuel economic develop- 
ment in Indian country. Among other things, tribal legislatures, agencies, and 
courts provide the governmental and legal framework necessary for economic devel- 
opment. Tribal programs pay for the construction and maintenance of reservation 
roads, bridges, utilities, and other facilities that provide the physical infrastructure 
necessary for economic growth. Tribal education and job training programs build 
human capital, and tribally owned economic enterprises create jobs and revenue 
streams for Indian tribes. Without tribal tax revenue, these government institutions 
and programs could not exist. 

2. State and Local Taxation in Indian Country Undermines Tribal Self- 

Government and Economic Development 

Indian tribes have a government-to-government relationship with the United 
States, ® but they are in no way “dependent on” or “subordinate to” the states, i® As 
a general rule, reservation Indians are subject only to federal and tribal law, not 
state law. This is especially true in the area of taxation: 

The Constitution vests the Federal Government with exclusive authority over 
relations with Indian tribes . . . and in recognition of the sovereignty retained 
by Indian tribes even after the formation of the United States, Indian tribes and 
individuals generally are exempt from state teixation within their own terri- 
tories. 

In McCulloch v. Maryland, Chief Justice John Marshall reminded us that, “the 
power to tax involves the power to destroy.” i® The Supreme Court has long recog- 
nized that, if permitted, state teixation of Indian tribes and their members would 
“essentially destroy!]” tribes by depriving them of their tax base. Thus, “‘!i]n the 
special area of state taxation of Indian tribes and tribal members,”’ the Supreme 


^Nat’l Farmers Union Ins. Co. v. Crow Tribe of Indians, 471 U.S. 845, 851 (1985). 

®See, e.g., Treaty with the Teton, 1815, Art. 3 (7 Stat. 125). 

^Oklahoma Tax Comm’n v. Potawatomi, 498 U.S. 505, 509 (1991). Accord, Cherokee Nation 
V. Georgia, 30 U.S. (5 Pet.) 1, 17 (1831). 

"^Merrion v. Jicarilla Apache Tribe, 455 U.S. 130, 140 (1982), quoting United States v. 
Mazurie, 419 U.S. 544, 557 (1975). Accord, Worcester v. Georgia, 31 U.S. (6 Pet.) 515, 557 (1832). 
^Merrion, 455 U.S. at 139. 

(citing Washington v. Confederated Tribes of Colville Reservation, 447 U.S. 134, 153 

(1980)). 

’’Id. at 137. 

8 Id. 

®See, e.g., 25 U.S.C. §§ 3601(1), 3701(1); Executive Order 13175, 65 F.R. 67249 (Nov. 9, 2000); 
Executive Memorandum, 59 Fed. Reg. 22951 (April 29, 1994). 

^0 Colville, 447 U.S. at 154. 
iilT3AWilliams v. Lee, 358 U.S. 217 (1959). 

Montana v. Blackfeet Tribe, 471 U.S. 761, 764 (1985) (citations omitted). 
i®17 U.S. (4 Wheat.) 316, 431 (1819). 

^*Bryan v. Itasca County, 426 U.S. 373, 388—89, n.l4 (1976). 
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Court has adopted ‘“a per se rule:’” ‘“such teixation is not permissible absent con- 
gressional consent.’” 

’’Taking this categorical approach, [the Supreme Court has] held unenforceable a 
number of state taxes whose legal incidence rested on a tribe or on tribal members 
inside Indian country,” including: income taxes, real property taxes, personal 
property taxes, sales taxes, transaction taxes, vendor taxes, use taxes, 
mineral royalty taxes, and hunting and fishing license fees. ®® 

State taxation of nonmembers in Indian country is not categorically barred. In- 
stead, the courts apply a “flexible preemption analysis sensitive to the particular 
facts and legislation involved.” According to the Court, such taxation is prohibited 
if it infringes on tribal selfgovernment or if it is preempted by federal law. State 
taxation of nonmembers is preempted if it interferes with or is incompatible with 
federal and tribal interests, as reflected in federal law, unless there are sufficient 
countervailing state interests to justify the assertion of state authority. 

The preemption analysis requires a particularized balancing of federal, tribal, and 
state interests and, thus, is inherently less predictable than the per se rule barring 
all state taxation of tribes and tribal members. Applying the balancing test, the 
courts have struck down certain state taxes on nonmembers in Indian country and 
upheld others. For example, in Ramah Navajo School Board, Inc. v. Bureau of Rev- 
enue: 

the Supreme Court found that the state could not teix the gross receipts that 
a non-Indian construction company received from a tribal school board for con- 
struction of a school on the reservation. The Court found the federal regulation 
of construction and financing of Indian schools to 
be . . . comprehensive . . . Federal statutes also reflected an “express federal 
policy of encouraging tribal selfsufficiency” in education. In terms of the tribal 
interests, the tribal school board absorbed the economic impact of the tax, which 
could affect its ability to provide education for Indian children. And the state 
provided no services to either the Indian school children or the non-Indian teix- 
payer for its activity on the reservation. 

The courts have struck down other state taxes on nonmembers in Indian country, 
including state taxes on nonmember retailers’ sales to tribes and tribal members. 
However, the courts have upheld state taxes on cigarette sales to nonmembers, 
state severance teixes on oil and gas produced by nonmembers in Indian country,®® 
and a number of other “state taxes on non-Indians doing business in Indian coun- 
try.” ®® 

The Court’s case-by-case approach has created uncertainty for tribes, states, and 
nonmembers seeking to do business in Indian country. It is difficult to determine 


County of Yakima v. Confederated Tribes and Bands of Yakima Nation, 502 U.S. 251, 267 
(1992) (quoting California v. Cabazon Band of Mission Indians, 480 U.S. 202, 215 n.l7 (1987)). 

^^Mescalero Apache Tribe v. Jones, 411 U.S. 145, 148 (1973) {quotirig McClanahan v. Arizona 
Tax Comm’n, 411 U.S. 164, 171 (1973). 

Oklahoma Tax Comm’n v. Chickasaw Nation, 515 U.S. 450, 458 (1995). 

^^McClanahan, 411 U.S. at 165—81; Oklahoma Tax Comm’n v. Sac and Fox Nation, 508 U.S. 
114, 123-126 (1993). 

United States v. Rickert, 188 U.S. 432 (1903); The New York Indians, 72 U.S. (5 Wall.) 761 
(1866); The Kansas Indians, 72 U.S. (5 Wall.) 737 (1866). 

e.g., Bryan, 426 U.S. at 375; Moe v. Confederated Salish and Kootenai Tribes of Flat- 
head Reservation, 425 U.S. 463, 480-81 (1976) (motor vehicle tax); Colville, 447 U.S. at 163 
(same); Sac and Fox, 508 U.S. at 127-28 (same). 

^^Moe, 425 U.S. at 475-481, Potawatomi, 498 U.S. at 507; Dep’t of Taxation and Finance of 
New York v. Attea & Bros., 512 U.S. 61, 64 (1994). 

County of Yakima, 502 U.S. at 268. 

Chickasaw Nation, 515 U.S. at 459-62; Moe, 425 U.S. at 480-81. 

^‘^Mescalero Apache Tribe, 411 U.S. at 158. 

^^Montana v. Blackfeet Tribe, 471 U.S. at 764—66. 

^^Menominee Tribe v. United States, 391 U.S. 404 (1968); Tulee v. Washington, 315 U.S. 681 
(1942). 

Cotton Petroleum Corp. v. New Mexico, 490 U.S. 163, 176 (1989). 

^^Mescalero Apache Tribe, 411 U.S. at 148. 

2® COHEN’S HANDBOOK OF FEDERAL INDIAN LAW § 8.03 (2005) (discussing Ramah 
Navajo School Board, Inc. v. Bureau of Revenue, 458 U.S. 832 (1982)) (internal citations omit- 
ted). 

^^Warren Trading Post v. Ariz. State Tax Comm’n, 380 U.S. 685 (1965); Central Machinery 
Co. V. Ariz. State Tax Comm’n, 448 U.S. 160 (1980). See also, COHEN’S HANDBOOK OF FED- 
ERAL INDIAN LAW § 8.03 (collecting cases). 

siSee, Colville, 447 U.S. at 156-157. 

Cotton Petroleum, 490 U.S. at 187. 

33 COHEN’S HANDBOOK OF FEDERAL INDIAN LAW § 8.03 (collecting lower court cases). 
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ex ante whether a state will have jurisdiction to tax a given nonmember transaction 
in Indian country. This uncertainty makes it difficult for nonmembers to evaluate 
the total cost of doing business in Indian country, and it may cause some nonmem- 
bers to avoid investing in Indian country altogether. 

State and local taxation of nonmembers in Indian country imposes significant eco- 
nomic burdens on Indian tribes, and it has the potential to undermine tribal self- 
government and tribal economic development. This is true for several reasons: 

First and foremost, state and local taxation of nonmembers in Indian country in- 
fringes on the tribal teix base. Under existing federal law, an Indian tribe can tax 
nonmembers who engage in commercial dealings with the tribe or its members. 
(This includes nonmember businesses that provide goods and services to the tribe 
or its members, and nonmember consumers who purchase goods and services from 
tribal businesses.) A tribe’s ability to tax nonmember transactions, however, is se- 
verely impaired when state and local governments assert concurrent, or overlapping, 
jurisdiction to tax the same transactions. The resulting double or triple taxation is 
often more than tribal markets can bear, and tribes may be forced to lower their 
tax rates or to eschew collection of their teixes altogether on nonmember trans- 
actions. This has tremendous consequences for tribes, depriving them of millions of 
dollars in tax revenue on activities occurring within their jurisdictions. 

Second, state and local taxation of nonmember businesses in Indian country raises 
the cost of the goods and services those businesses provide to Indian tribes and their 
members. Whenever possible, nonmember businesses, like all others, pass the finan- 
cial burden of the state and local taxes on to their tribal customers in the form of 
higher prices. This burdens tribal members by raising the cost of the ordinary, day- 
to-day good and services they purchase from on-reservation, nonmember businesses. 
It also burdens the economic development initiatives of tribal governments and trib- 
ally owned businesses by raising the cost of construction, management, and other 
essential services they purchase from nonmember contractors and businesses. The 
impacts can be significant, especially on multi-million dollar tribal economic devel- 
opment projects, where the imposition of state and local teixes can add tens or hun- 
dreds of thousands of dollars to the cost of the project. 

Third, if market conditions prevent nonmember businesses from passing the fi- 
nancial burden of state and local taxes on to their customers, the businesses may 
be forced to relocate off-reservation. In this way, double or triple taxation of non- 
member businesses in Indian country creates a disincentive to investment in Indian 
country and reduces the supply of goods and services available to Indian tribes and 
their members. 

Fourth, state and local taxation of nonmember consumers in Indian country has 
the effect of raising the price of goods and services sold to those consumers by tribal 
businesses. Imposing these taxes in addition to tribal teixes creates a competitive 
disadvantage for on-reservation tribal businesses in relation to their off-reservation 
counterparts. Nonmember consumers will have an incentive to purchase goods and 
services off-reservation, to avoid pa}dng double or triple taxes. 

Finally, allowing states and local governments to teix on-reservation nonmember 
consumers eliminates the ability of Indian tribes to attract nonmember business by 
marketing tribal tax rates that are lower than corresponding state and local rates. 
State and local governments have the power to adjust their teix rates to gain com- 
petitive advantages in relation to neighboring jurisdictions, and there appears to be 
no principled reason why tribes should not share in that power, especially when the 
value of the goods and services they offer is generated on the reservation, or when 
the goods and services will be consumed on the reservation. 

In sum, overlapping claims of tribal, state, and local tax authority over nonmem- 
bers in Indian country hinders tribal self-government and economic development in 
a number of ways. It allows states and local governments to infringe on the tribal 
tax base; it raises the cost of goods and services sold by nonmembers to tribes and 
their members; it discourages nonmember investment in Indian country; it creates 
tax disadvantages for tribal businesses that sell goods and services to nonmembers; 
and it eliminates the ability of tribes to attract nonmember business by marketing 
lower tax rates. 

3. Many Tribes and States Have Entered Cooperative Agreements to 
Address the Problems Created by Multiple Taxation in Indian Country 

Indian tribes and states have incentives to reach cooperative agreements regard- 
ing the collection of tribal, state, and local taxes in Indian country. As has been 
shown, there is uncertainty in existing federal law over the precise extent of state 
and local taxing authority over nonmembers in Indian country. This creates the po- 


^*See, Montana v. United States, 450 U.S. 544, 565-566 (1981). 



19 


tential for expensive and protracted litigation. Further, when state and local tax- 
ation of nonmembers is permitted, it creates the potential for double or triple teix- 
ation, which imposes hardships on nonmembers and tribes. Some have suggested 
that, “it is in the economic interests of states and tribes to determine the maximum 
tax burden that a teixpayer will bear before abandoning the taxable activity en- 
tirely.”^® Finally, “[t]he fact that states can tax non-Indians and nonmembers in In- 
dian country under certain circumstances, but cannot teix tribal members, also pre- 
sents states and tribes with challenging record-keeping problems.”®® 

To address these problems, tribes and states have entered cooperative a^eements 
and enacted laws to allocate tax authority and coordinate teix collection in Indian 
country: 

In the face of potentially overlapping or conflicting jurisdictional claims, tribal- 
state cooperative agreements offer both sets of governments the opportunity to 
coordinate the exercise of authority, share resources, reduce administrative 
costs, deliver services in more efficient and culturally appropriate ways, address 
future contingencies, and save costs of litigation. They also enable governments 
to craft legal arrangements reflecting the particular circumstances of individual 
Indian nations, rather than relying on uniform national rules. Insofar as cooper- 
ative agreements create a stable legal environment conducive to economic devel- 
opment, they may appeal to the common interests of tribes and states. 

It has been reported that over 200 tribes have entered into compacts with 
states. These compacts and related laws employ a variety of approaches, includ- 
ing: “exempting sales by Indian tribes or tribal merchants from state teixes, adjust- 
ing the state tax rate when a tribal tax exists so that the total tax does not exceed 
the state teix rate, excluding the tribal teix from the definition of sales or gross re- 
ceipts tcixable by the state, extending credits to taxpayers liable for state and tribal 
taxes, and authorizing agreements or compacts for tribal refunds from state tax rev- 
enues.”®® 

The tax collection agreements in South Dakota provide one example of cooperative 
tax collection in Indian country. These agreements encompass many, but not all, of 
the state taxes that are imposed in Indian country, including sales taxes, cigarette 
taxes, motor vehicle teixes, and contractor’s taxes. Under the agreements, tribes 
agree to impose tribal taxes that are uniform with the state taxes. The state collects 
all taxes included in the agreements and remits a percentage to the tribes. The per- 
centage remitted to the tribes is based on the percentage of their reservation popu- 
lations that are Indian. (This percentage is a proxy for the percentage of on-reserva- 
tion transactions that would be taxable by the tribes, under existing law.) In most 
cases, the great majority of taxes collected are remitted to the tribes. State collection 
of uniform tribal and state taxes provides predictability for taxpayers, eases the 
ability of the state to collect the tax, and provides competitive equality for on- and 
off-reservation businesses. 

Intergovernmental cooperative agreements, like those employed in South Dakota, 
have distinct advantages, including certainty and predictability in the imposition 
and collection of taxes in Indian country. While many agreements require tribes to 
share tax revenue with the states, they provide predictable revenue for the tribes 
and certainty as to collectability and enforcement of tribal teixes on nonmembers. 

These agreements are not without their limitations. From the tribal perspective, 
revenue sharing deprives tribes of tax dollars generated by on-reservation economic 
activity, including the on-reservation activity of nonmembers. Preemption of state 
and local taxation over nonmember activity would preserve tribal tax bases in a way 
that many cooperative agreements do not. Further, to the extent the cooperative 
agreements require tribes to impose teix rates equal to the state rates, they elimi- 


®® COHEN’S HANDBOOK OF FEDERAL INDIAN LAW § 8.05 (2005). 

S’ COHEN’S HANDBOOK OF FEDERAL INDIAN LAW § 6.05. See also, David H. Getches, 
Negotiated Sovereignty: Intergovernmental Agreements with American Indian Tribes as Models 
for Expanding First Nations Self-Government, 1 REV. CONST. STUD. 120, 121 (1993). 

®8 COHEN’S HANDBOOK OF FEDERAL INDIAN LAW § 8.05 (citing Tax Fairness and Tax 
Base Protection: Hearings on H.R. 1168 Before the United States House of Representatives Com- 
mittee on Resources, 105th Cong. (1998) (Testimony of W. Ron Allen, President, National Con- 
gress of American Indians); Arizona Legislative Council, STARTED: State Tribal Approaches 
Regarding Taxation & Economic Development, 81—105 (1995)). See also, Richard J. Ansson, Jr., 
State Taxation of Non-Indians Whom Do Business With Indian Tribes: Why Several Recent 
Ninth Circuit Holdings Reemphasize the Need for Indian Tribes to Enter Into Taxation Compacts 
with Their Respective State, 78 Or. L. Rev. 501, 546 (1999). 

39 COHEN’S HANDBOOK OF FEDERAL INDIAN LAW § 8.05 (summarizing various ap- 
proaches and authorities). 



20 


nate the ability of tribes to attract nonmember business by marketing lower teix 
rates. Finally, tax agreements are not an option for tribes in states that are unwill- 
ing to enter into such agreements. 

4. The Federal Government Can Promote Economic Development in Indian 
Country by Reaffirming Inherent Tribal Taxing Authority and 
Preempting State and Local Taxing Authority 

The Federal Government plays a critical role in shaping tribal and state tax policy 
in Indian country. The Government is dedicated to promoting tribal self-government 
and economic development in Indian country, and its tax policies for Indian country 
can help fulfill those objectives. 

First, Congress can reaffirm the inherent authority of Indian tribes to teix all 
transactions in Indian country. As it stands, Indian tribes have the power to teix 
their own members, but their authority to teix nonmembers who reside or do busi- 
ness in Indian country has been diminished by the Supreme Court. Under existing 
case law, Indian tribes have the power to tax nonmembers who engage in commer- 
cial dealings with the tribes or their members, or whose activities occur on tribal 
trust lands, but they have little inherent power to teix nonmembers outside these 
contexts. In Atkinson Trading Co. v. Shirley, the Supreme Court held that the Nav- 
ajo Nation could not tax nonmember patrons of an on-reservation hotel to defray 
the cost of providing tribal governmental services available to those patrons, includ- 
ing tribal police and fire protection and tribal emergency medical services. This 
is contrary to principle previously articulated by the Court in Merrion, that Indian 
tribes, like other governments, have the inherent power “to defray the cost of pro- 
viding governmental services by requiring contributions from persons or enterprises 
engaged in economic activities within that jurisdiction.” Congress can assist tribes 
by reaffirming their inherent power to teix all transactions in Indian country in 
order to defray the cost of providing government services throughout Indian country. 

Second, the Federal Government — in particular, the Justice Department — can 
work with Indian tribes to challenge direct state and local taxation of tribes and 
tribal members. Despite the Supreme Court’s clear, categorical bar against such tax- 
ation, tribes still face challenges from states and local governments that seek to im- 
pose their taxes on the property and activities of tribal members in Indian country. 
The Federal Government has intervened on behalf of tribes and their members in 
the past to challenge such taxes, and to seek restitution of taxes unlawfully col- 
lected, and it should continue to do so. (Federal intervention is necessary to over- 
come state sovereign immunity and to seek restitution of past taxes.) 

Third, it would be most helpful if Congress could provide, by Joint Resolution or 
otherwise, clarity on the scope of permissible state and local taxing authority in In- 
dian country. In particular. Congress could reaffirm the categorical bar against state 
and local teixation of tribes and tribal members. In addition. Congress could estab- 
lish bright line rules preempting state and local taxation of nonmembers in areas 
in which such taxation would undermine well-settled federal and tribal interests in 
promoting tribal self-determination and economic development in Indian country. 
Such guidance from Congress would remove uncertainty for tribes, states, and cit- 
ies-and for nonmembers seeking to invest in Indian country. Preemption of state 
and local taxation would also preserve the tribal tax base from state and local inter- 
ference. As discussed above, the existing federal preemption doctrine employs a cost- 
ly, case-by-case approach and is prone to uncertainty and inconsistent results. It is 
based on the federal common law and is susceptible to clarification by Congress."*® 

Finally, Congress could pass legislation to alleviate the burdens of multiple tax- 
ation in Indian country, in cases where state and local taxes are not preempted. For 
example. Congress could provide a federal tax credits for individuals forced to pay 
overlapping state and tribal taxes, or it could provide federal incentives for tribes 
and states to enter cooperative agreements. In these and other ways, the Federal 
Government can help shape a tax policy for Indian country that will maximize tribal 
self-government and economic development. 

I thank you again for the opportunity to appear before you and to comment on 
these important issues. 


^^Montana, 450 U.S. at 565-566. 

Merrion, 455 U.S. at 137-140. 

*2532 U.S. 645, 654-655 (2001). 

*^Merrion, 455 U.S. at 137. 

e.g., South Dakota v. U.S. ex rel. Cheyenne River Sioux Tribe, 105 F.3d 1552 (8th Cir.), 
cert, denied, 522 U.S. 981 (1997), on remand, 102 F.Supp.2d 1166 (D.S.D. 2000) (striking down 
state motor vehicle tax as applied to Sioux tribal members residing on their reservations). 

« United States v. Lara, 541 U.S. 193 (2004). 
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The Chairman. Thank you very much, Professor Gunn. 

In your testimony, Professor, you discuss the importance of tribes 
being able to develop their own tax structures to support the com- 
munities, similar to State and local governments. How does dual 
taxation of the same goods and services on Tribal lands prevent 
this? 

Mr. Gunn. States, under existing law, have some authority to tax 
the same transactions that tribes can tax. For example, tribes have 
authority to tax non-members who engage in consensual relation- 
ships with the Tribe or its members, and in some cases. Federal 
law allows dual taxation by the States. 

This dual taxation, if permitted, can have deleterious effect. 
First, tribes may not be able to impose their taxes to the full ex- 
tent, because their reservation markets won’t support double tax- 
ation. Non-member businesses can’t afford to pay double; non-mem- 
ber consumers won’t pay double. They will shop off-reservation. 

And in these ways, it depresses economic development, discour- 
aging investment and driving non-member consumers off-reserva- 
tion. 

Additionally, any time a State taxes a transaction that is within 
the Tribal authority, it deprives the Tribe of that tax revenue. And 
in that way, potentially takes hundreds of thousands or, depending 
on the amount of revenue, millions of dollars away from Tribal gov- 
ernments. 

The Chairman. Professor, in a recent hearing, the Committee ex- 
amined the impacts that potential internet gaming legislation may 
have on tribes. One area of particular concern deals with the tax- 
ation of Tribal governments who choose to participate in internet 
gaming. In your view, would that type of taxation be consistent 
with treatment of tribes in Federal Indian tax policy? 

Mr. Gunn. No, it would not. The United States has a treaty- 
based government to government relationship with Indian tribes. 
The Federal Government historically has not taxed the income of 
Tribal governments or tribally-owned corporations or Tribal gaming 
enterprises in existing land-based Class 1, 2, and 3 gaming facili- 
ties. 

There is no reason to depart from this longstanding Federal pol- 
icy in the case of tribally-owned internet gaming facilities. Under 
the Indian Gaming Regulatory Act, Tribal gaming revenues are 
dedicated to Tribal government programs and services. Tribal eco- 
nomic development initiatives, among other uses. The Tribal per- 
spective, as I understand it, is that Tribal revenue generated by 
internet gaming facilities, should remain within the Tribal govern- 
ments, subject to the same uses. It should stay in Indian Country. 
The revenue is generated there, and it should benefit the Indian 
people who live there. 

Retention of this revenue would further Tribal self-government 
and economic development, and those are goals that the Federal 
Government has endorsed for decades. These goals are critical for 
tribes seeking to improve their economic condition, including the 
Sioux Tribes I have represented for over a decade, many of which 
are located on the poorest counties in America. 

The Chairman. Thank you. Professor, as someone who has nego- 
tiated many State-Tribal taxation agreements, let me ask, what do 
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you think are the keys to their successes? Are these agreements a 
model for other parts of the Country? 

Mr. Gunn. The agreements that I am most familiar with and 
have been involved with have been in the State of South Dakota. 
And there, by statute, the State is authorized to enter agreements 
with tribes to collect certain taxes within Indian Country. Those 
agreements are effective in that the State and the tribes impose 
corresponding taxes on the same transaction at the same tax rate. 
All taxes are collected by the State with a percentage remitted to 
the Tribe. The percentage is based on the population on-reservation 
of Indians to non-Indians. So in many cases, the vast majority of 
revenue collected by the State is remitted to the tribes, well over 
three-quarters. 

This provides a steady source of revenue for Tribal governments. 
It also takes advantage of the efficient State administrative mecha- 
nism for collecting taxes and State enforcement mechanisms. 

As I said in my testimony, it is not without flaws. Federal pre- 
emption of State taxation of non-Indian activity in Indian Country 
would be a bright line fix and would provide the same kind of clar- 
ity and predictability that tax collection agreements can. It would 
have the effect of preserving nearly 100 percent of the Tribal tax 
base for tribes. However, in the absence of a Federal fix, these 
agreements are an effective way for States and tribes to avoid cost- 
ly litigation, acrimony and to efficiently collect the maximum 
amount of Tribal and State tax. 

The Chairman. Well, I want to thank you very much for your 
views on tax policy that affects the indigenous people, tribes espe- 
cially, of our Country. We are looking for ways of trying to help the 
tribes across the Country by making good use of what is available 
and not being used. So we value your responses and look forward 
to continuing to work with you for future advice as well, when we 
work on these. 

But as we do this, we want to, if need be, to get as far as legisla- 
tively trying to help or administratively trying to help them. But 
we want to take advantage of what is there now for the Indian 
tribes of our Country and I thank you for adding to this and look 
forward to continuing to work with you on this. 

I want to thank you very much, and thank you to all of our wit- 
nesses today. It has been very helpful for us to hear from all of you 
about the ways that our Federal and State tax policies can promote 
or inhibit strong Tribal economic development. We have heard 
about several important tax incentives offered through Federal law 
that have been used to attract capital, grow jobs and build econo- 
mies in Tribal communities. And we have also heard about some 
of the challenges for tribes when States attempt to tax Tribal lands 
or enterprises. It is important that we identify tax policy tools that 
promote and not harm Tribal economic development. 

Again, I want to say thank you for all those who participated 
today and I want to remind you that the Committee record will re- 
main open for two weeks for any other contributions to the record. 
It will remain open for two weeks from today. 

So again, I thank you very much, and thank you very much. Pro- 
fessor Gunn. 

This hearing is adjourned. 



23 


[Whereupon, at 4:33 p.m., the Committee was adjourned.] 




APPENDIX 


Prepared Statement of Hon. Cedric Black Eagle, Chairman, Crow Tribe 

Introduction 

Thank you for the opportunity to share the views and concerns of the Crow Na- 
tion on Federal tax policy. Given that the Crow Nation’s resources are primarily en- 
ergy-based, our comments today focus on Indian energy development. 

The Crow Nation’s energy resources are abundant- an estimated 3 percent of US 
coal reserves along with significant oil, natural gas and wind reserves — and the fi- 
nancial stability of our Tribe is wholly dependent upon them. As such, the Crow Na- 
tion is uniquely positioned to contribute to the energy independence of our country. 

We applaud this Committee’s leadership in reviewing ways that tax policy can 
help level the playing field for energy, development in Indian Country and help real- 
ize the economic value of such resources not only to the Tribes that own them, but 
to the nation as a whole. 

Providing tax incentives to create energy jobs in Indian Country will help over- 
come other obstacles to energy project development, and will build additional na- 
tional capacity to create even more jobs in the national economy. This is an oppor- 
tunity that cannot be missed. 

Energy Opportunities and Obstacles 

Coal 

There is an estimated (some believe conservatively so) 9 billion tons of coal held 
by the Crow Nation. The Absaloka mine outside of Hardin, Montana produces 6 mil- 
lion tons of Crow coal annually; over 175 millions of tons since 1974. The mine an- 
nually pays taxes and royalties to the Crow Nation totaling $19 million, which is 
60 percent of our non-Federal budget. The mine provides skilled jobs that pay $16 
million; again critical in our economy which struggles with nearly 50 percent unem- 
ployment. As a source of jobs, critical financial support, and U.S. produced energy, 
it is absolutely critical that it remain open and competitive. 

A recent outage at Absaloka’s largest coal customer’s power plant will hurt jobs 
and revenues in 2012, and emphasizes the need for multiple energy projects to di- 
versify our revenue sources. 

To that end, we have been developing Many Stars, a planned Coal to Liquid mine 
and production facility. The original plans are for a state of the art clean coal facil- 
ity that will be capable of producing up to 50,000 barrels or more of liquid products 

per day ultimately ultra-clean liquid fuel capable of replacing oil for jet and diesel 

fuel, which translates to a significant reduction in the need for importing foreign 
oil, which in turn contributes to national security. It was anticipated that Many 
Stars, as designed, would create many jobs — up to 2,000 construction jobs and a 
range of 250 to 900 production jobs dependent on through-put. And with full carbon 
capture and sequestration. Many Stars seems to be the best way to monetize the 
Tribe’s vast coal resources in the long run while not contributing to the climate 
change problem. 

But uncertainty about national energy policy has made it difficult to attract in- 
vestment for this cutting edge project. Regulatory uncertainty combined with expir- 
ing tax provisions make future planning quite difficult. Fortunately, technology im- 
provements have made a smaller scale facility possible. We are cutTently working 
to bring in a new developer and starting on a smaller scale (8,000 barrels per day), 
which is now more feasible due to technology improvements. 

In addition to Absaloka and Many Stars, there is a potential for additional devel- 
opment of very low-sulfur coal on the Reservation that is dependent on rail access 
to the west coast. This option is complicated by some cost disadvantage and addi- 
tional BIA regulatory hurdles, as compared to nearby Federal coal. 


( 25 ) 
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Oil and Gas 

Recent oil and gas exploration has found reserves worth developing, but activity 
has been hampered by the markets and the Bureau of Land Management’s Applica- 
tion for Permit to Drill (APD) fees of which the Committee is aware. 

Wind 

Several years-worth of wind data indicates a steady and reliable Class 5/6 wind 
resource in several areas of the Reservation located in direct proximity to existing 
transmission lines. Because the wind resource areas encompass lands held in a vari- 
ety of ownership patterns, including tribal trust, individual tribal member allot- 
ments (many of which are highly fractionated), and non-Indian fee lands, developing 
this resource will be a challenge. 

Hydropower 

The recent Crow Water Rights Settlement Act of 2010 grants the Nation exclusive 
rights to develop and market hydropower from the Yellowtail Afterbay Dam. Pre- 
liminary planning and feasibility studies are underway. To date, the plan is to build 
a small, low-head hydropower facility with an estimated capacity of 10-15 
Megawatts to supply the local rural cooperatives that provide electric power to the 
Reservation. 

Leveling the Playing Field for Indian Energy Projeets 

Regulatory Obstacles 

The lease approval process is needlessly burdensome, excessively slow, and inac- 
curate. BIA requirements for surface access approvals to conduct exploration, along 
with slow environmental assessments, create delays significant enough to make our 
projects non-competitive. These types of burdens and other limitations in the federal 
Indian law tend to discourage investments in, and ultimately development of our 
projects. 

Incomplete land records, inadequate staffing, and surface land fractionation add 
more burdens to energy projects on Reservation lands, in the form of extensive land 
title work, mineral rights research, and surface landowner consents. 

Effective Federal teix incentives are essential to help offset some of these extra 
burdens. 

Federal Tax Incentives 

While the existing federal tax incentives work to encourage investment and devel- 
opment on Indian energy projects, their usefulness is limited by the length of their 
applicability. 

For example, the tax incentives that have worked to keep the Absaloka mine open 
and competitive since 2006 are due to expire next year, and thus do not help encour- 
age new long-lead-time projects and investments that will take 5-10 years to begin 
producing. 

We strongly recommend that the Indian Coal Production Tax Credit and the ac- 
celerated depreciation provision be made permanent, along with some additional 
modifications. We also recommend that the Indian Wage Tax Credit be refashioned 
to minor the very successful Work Opportunity Tax Credit, which will be a much 
more effective tool to encourage employment on reservations. 

Extension of Wind Energy Production Tax Credit is also essential to development 
of Tribal wind resources — and ability for the Tribe to make direct use of the credit 
will provide options for ownership and control. 

Many Stars Needs Government Support 

Grant the Department of Defense and other federal agencies the ability to enter 
into long-term, guaranteed fixed-price contracts that will underpin the commercial 
framework needed to base-load these types of long-term CTL projects. 

Extend the expiration date of the current 50-cents per gallon alternative fuel ex- 
cise tax credit for a period of 10 years following start-up for those projects starting 
construction prior to 2015. 

Support a twenty percent investment tax credit for each CTL plant placed in serv- 
ice before the same future date, and/or allow 100 percent expensing of investments 
in the year of capital outlay for any CTL plant in operation by the same future date. 

Support DOE and DOD alternative fuel development programs as part of a com- 
prehensive energy policy that supports the full spectrum of energy technologies and 
provides a level playing field for developing new innovation in clean coal technology 
to meet national environmental goals. 

Enact longer-term tax incentives for clean-coal projects will help remove the gen- 
eral uncertainty in energy policy and will provide investors confidence to support 
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new innovation and major investment in the clean coal sector. Our observation is 
that policy uncertainty — including lack of long-term tax incentives — with respect to 
clean coal technology, equates to paralysis in trying to move the Many Stars CTL 
Project forward with new investors. 

Conclusion 

Given our vast mineral resources, the Crow Nation can, and should, be self-suffi- 
cient. We seek to develop our mineral resources in an economically sound, environ- 
mentally responsible and safe manner that is consistent with Crow culture and be- 
liefs. 

The Crow people are tired of saying that we are resource rich and cash poor. We 
respectfully request your assistance in setting the foundation to make our vision a 
reality. 

We have been working to develop our energy resources and to remove obstacles 
to successful development. We hope to build a near-term future when our own re- 
sources, in our own hands, provide for the health, hopes and future of our people. 

It is critical that Congress act to protect Indian nations’ sovereignty over their 
natural resources and secure Indian nations as the primary governing entity over 
their own homelands. This will have numerous benefits for the local communities 
as well as the Federal Government. 

The Crow Nation has been an ally of the United States all through its history. 
Today, the Crow Nation desires to develop its vast natural resources not only for 
itself, but to once again help the United States with a new goal — achieving energy 
independence, securing a domestic supply of valuable energy, and reducing its de- 
pendence on foreign oil. 

However, our vision can only become a reality with Congress’ assistance. Mr. 
Chairman and Committee members, thank you again for the opportunity to provide 
testimony on how federal tax policy and incentives can help level the pla3dng field 
for Indian Energy development. 
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